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SKETCHES OF AMERICAN LAWYERS. 


W LLIAM WIRT, 
(The late Attorney General of the United States.) 


Witiram Wirt was an orator of the 
elaborate class, but yet, by the force of 
genius and of practice, had attained the 
art of concealing his art. While some 
orators throw out hints and clusters of 
propositions for the consideration of 
their auditors, supposing that those who 
hear them will be able to estimate their 
fitness and their weight, Mr. Wirt care- 
fully deduced from his premises the 
conclusions which he wished to esta- 
blish. Seldom compressing his views 
into brief apothegms or summary state- 
ments, he was wont to borrow light 
from every source, and pouring it down 
upon his subject in a flood, he held up 
every side of his argument to the scru- 
tiny of his hearers, and exhausted every 
thing that could be profitably said in 
relation to it. 

On listening to this distinguished 
man, as with luminous ratiocination he 
addressed the bench, or as with persua- 
sive zeal, pointed raillery, or vivid illus- 
tration, he harangued the jury, we have 
felt that an orator stood before us, whose 
claims to that title Cicero would have 
willingly acknowledged. Together with 
a vigorous intellect, nature had endow- 
ed him with graceful majesty of person 
and melody of voice. In 1830, we 
witnessed a keen encounter between 
Messrs. Wirt and Webster, in a Chan- 
cery suit of importance which was then 
argued before the Supreme Court of 
Massachusetts. It was the suit of Farn- 
ham, executor of Tuthill Hubbart, a- 
gainst the opulent Peter C. Brooks, 
the father-in-law of our present’ Mi- 
nister to England; and also of C. F. 


Adee cat: the son of John Quincy 


Adams. Chief-Justice Parker, now de- 
ceased, was the presiding Judge. 

While we admired the masterly skill 
with which Mr. Wirt assailed his oppo- 
nents or parried their severest blows, 
and the cali energy with which Web- 
ster hewed out his way to the desired 
result, it.was also gratifying to witness 
the calm self-possession of the Chief 
Justice, whom no sophistry, no elo- 
quence, and no ingenuity could mystify 
or unduly sway. At the time of the 
occurrences out of which the litigation 
arose, the defendant was an Insurance 
broker, at whose office Hubbart and 
others were in the habit of underwriting. 
He kept all the accounts of the under- 
writers, collected premiums, and paid 
losses, receiving a commission for his 
services. By a private agreement of 
co-partnership, he was interested in a 
fourth of all the sums underwritten by 
H. between 1794 and 1803, when he 
ceased to keep the office. At this time 
there were large balances due to Mr. 
Hubbart. In January, 1808, Hubbart 
died, and in April following the defen- 
dant paid his administrator $60,000, in 
full of all claims, taking from them a 
receipt, in which they agreed that the 
underwriting account should be wholly 
relinquished to defendant for better and 
for worse. The defendant had made a 
written statement to H., which came 
into the hands of the administrators, 
showing a balance of $64,688 in the 
hands of defendant, and also a list of 
outstanding claims against the insur- 
ance account of H., and upon this state- 
ment the administrators settled with 
Brooks. 

Nineteen years, almost a third part 
of the allotted life of man, had now 





elapsed, and Mr. Brooks had become 
ne of the wealthy men of the land,and 
through the naturel affability of bis 
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manners, the matrimonial alliances of 
his children, and the prestige which 
wealth naturally produces, he was fairly 
adopted into the aristocracy of Boston. 
After this long period, the administra- 
tors de bonis non were induced to file a 
bill, for the purpose of setting aside the 
agreement and receipt referred to, on 
the ground of constructive fraud. The 
plaintiffs did not succeed in opening the 
accounts from the beginning, and ex- 
pressly disavowed any purpose of char- 
ging Mr. Brooks with actwal fraud, or 
with anything more than that species of 
negligence which the law denominates 
constructive fraud. The resu!t was, that 
the apparent errors were ordered to be 
rectified, and the plaintiffs probably 
gained enough by the litigation to pay 
the counsel fees of their lawyers. The 
jury seats were crowded by the elite of 
ostonian beauty and fashion; and we 
remember that Mr. Wirt took occasion 
to carefully scrutinise this interesting 
portion of his audience. : 

The sallies of Mr. Wirt were at times 
extremely felicitous. Mr. Webster had, 
in answering Mr. Wirt, paid him some 
high compliments, in alluding to which 
the latter, in his closing argument, ob- 
served, that “althou h the gentleman 
bowed most courteously to his standard 
he grievously battered his walls; and 
while saluting his flag, he raked him 
fore and aft, and dashed his spars about 
his ears.” 

Mr. Webster also, in the progress of 
the cause, took occasion to protest 
against some aspersions which had been 
cast by the counsel with whom Mr. Wirt 
was associated, on a deceased indivi- 
dual, who chanced to be implicated in 
the transactions out of which the suit 
in question had arisen. ‘1 knew that 
man,” said Webster; “he was a Green 
Mountain boy, and a man of spirit. 
Could he have heard what has been said 
against him, his very bones would rattle 
re the sides of his coffin.” Mr. 

irt afterwards alluded to this sally, 
and observed that if all the dead against 
whom such remarks should be made 
were to be affected in the manner de- 
scribed, there would surely be a terrible 


rattling among the dry bones.” 


If we were to describe the different 


‘effects produced by the eloquence: of 


these transcendent advocates, it might 
be said that the performances of Web. 
ster astonished—those of Wirt capti- 
vated. Webster would at times take 
the citadel of reason by storm, he forced 
conviction on us; but he did not am- 
plify, nor exhibit a subject in every one 
of its phases. Wirt carefully wrought 
out his arguments, judiciously selecting 
and skilfully arranging his premises; 
sometimes starting from ground remote 
from the result at which he desired to 
arrive, and leading us on step by step 
to the desired conclusion, as the potent 
magic of Prospero attracted to his cave 
the shipwrecked king of Naples and his 
retinue. 

No effort of Mr. Wirt is more cele- 
brated than that which he made in be- 
half of the government in the case of 
Aaron Burr. The beautiful parallel 
which he drew on that occasion be- 
tween Burr and Blennerfasset, is fami- 
liar to all. And we would observe, that 
although by many the picture drawn by 
Mr. Wirt of Mrs. Blennerhasset is re- 
garded as the mere fiction of a lawyer, 
yet such is not its true character. That 
lady suddenly died in this city about 
two years ago, just on the eve of her 
departure for England; and although 
poverty and grief had long preyed upon 
her heart, she had in no degree lost that 
shrinking delicacy and that refined good 
sense, which was ascribed to her on the 
occasion alluded to. 

The metaphors of Mr. Wirt were al- 
ways bold and striking, although some- 
times far-fetched and extravagant. Thus 
during the progress of Burr’s case, in 
alluding to the zeal of his adversaries 
in trying to maintain what he regarded 
as very doubtful positions, he observed 
that “the counsel have travelled through 
a multitude of precedents, ancient and 
modern, until they have erected a per- 
fect chevaux de frise on the stream of 
possibility ; and so ardently have they 
exerted themselves, that they seem to 
have determined it to be right to get 
their client off at all events.” 

And he thus charges Mr. Wickham 
with having dodged the Constitution, 
and with seeking to disparage the wis- 
dom of Lord Coke on account of his 
inhumanity: “ Having read to us the 
constitutional definition of treason, and 
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announced the rule by which it should 
be interpreted, we expected he would 
have proceeded to apply that rule; but 
while our eyes were fixed on the gep- 
tleman he vanishes like a spirit from 
American ground, until he resurges in 
England in the middle of the sixteenth 
century, and complains most dolefully 
of the bowels of my Lord Coke.” 

But twenty years greatly pruned and 
chastened the style of this brilliant man. 
His talents were displayed in their most 
favorable light in the case of the Che- 
rokees; and the sun of Wirt set with 
undimmed splendor. And distant ages 
will admire the acumen and fertility of 
his intellect, the copiousness and grace 
of his diction, the thoroughness of his 
research, and his mastery of the great 
principles of equity and law. 


HISTORY AND PRACTICE OF 
INJUNCTIONS. 


ARTICLE VI. 


Anotuer class of cases in which spe- 
cial injunctions issue, are cases in which 
the Court interposes to prevent a per- 
son from violating a contract. They 
are cases in which the defendant’s con- 
duct amounts to irreparable injury. A 
court of law would award damages, per- 
haps very high, in respect of his con- 
duct; but the threatened injury is of 
such a nature, that damages would in 
reality be no compensation to the plain- 
tiff. For this reason the Court inter- 
poses, and forbids the defendant to ful- 
fil his intentions until he has established 
his right to do so by a trial at law. For 
instance, a question frequently arises, 
whether the defendant has a right to 
break up the plaintiff’s soil, or to cut 
down ornamental timber, or to destroy 
a bridge, or to dismantle a house. In 
these and innumerable other instances, 
which may be quoted, the injury is com- 
plete, and is probably beyond all reme- 
dy if the act is once done. !na Court 
of Law, there is no power of preven- 
tion: recourse is therefore had to a 
Court of Equity, and the hand of the 
defendant is stayed till there has been 
time to wnake the right to do the act a 





matter of legal determination. Whether. 
in cases of this kind the Court will or 
will not interfere, depends upon circum- 
stances which it is impossible to enu- 
merate. There are, however, certain 
considerations, which always appear to 
have great weight with the Court. De- 
lay or activity in the plaintiff, the appa- 
rent strength of his right, his conduct 
towards the defendant, or the bona fide 
character of his statements. In none of 
these cases does a Court of Equity de- 
cide upon the legal right. Either that 
right has been already determined, in 
which case it is enforced by Equity im- 
plicitly following the Law ; or else it is 
still under discussion, and the Equity 
interferes merely to keep matters in 
statu quo, and to prevent irreparable in- 
jury in the interval between the com- 
mencement of the dispute and the legal 
determination. The most efficacious 
steps are taken to prevent the legal 
right from being ip abeyance during too 
long a period, as the parties are put up- 
on terms to come to trial at the earliest 
possible moment. 

In almost all cases of this kind, the 
interference itself produces an immedi- 
ate evil. Suppose, for instance, that the 
works of a railway are stopped: what 
is to become of the numerous staff of 
workmen previously enlisted? Suppose 
a ship to be prevented from sailing: a 
vast commercial speculation may be 
thwarted. Scarcely any of those under- 
takings which can be made the subjects 
of injunction, are so independent of 
times and seasons as not to be seriously 
injured if they meet with some sudden 
interruption. Yet, if such interruption 
does not take place, the progress of the 
work may effect the very disaster which, 
upon the tiial taking place, will be pro- 
ved to be at variance with legal rights. 
The tenderness with which the Court 
deals with this conflict of right, is ob- 
servable in the following expressions of 
Lord Cottenham: (a) “ IfI entertained 
more doubt than I do on this subject, I 
should be very much influenced by con- 
siderations similar to those which 
weighed with me in deciding the Liver- 





(a) Greenhalgh v. Manchester and Birming- 
ham Railway Company, 3 M. & C. 798. 
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pool case (+), because, where the ques-!we have mentioned. They are most of 
tion is as to interposing by injunction cases decided by Lord Cottenham. We 
to protect a right which in itself is have preferred his decisions, princip lly 
doubtful or disputed, it cannot always fortwo reasons: one, that we we.e de. 
be considered on which side the balance _sirous to show how the principle esta- 
of danger preponderates. If the con-|blished in the very early times, has 
tract be a contract binding on the ex- | prevailed in the most modern cases; 
isting company,—and that is the ques-'the other, because in the judgments of 
tion between the parties,—the plaintiff Lord Cottenham principles are brought 
is not precluded from attempting to es- ito light with peculiar clearness. His 
tablish it. What the company are do-' object in giving judgment always ap- 
ing isto take part of the plaintiff’s land pears to have been, t- elicit from pre- 





under the powers of their act of parlia- 
ment; and this, if done adversely a- 
gainst the plaintiff, will not preclude 
him, should he establish his right at the 
hearing, from compelling them to take 
the whole of his land under the con- 
tract. But if, on the other hand, the 
evidence were more doubtful than it is, 
the granting of the injunction in the 
mean time would certainly produce ir- 
reparable injury to the other party, in 
ease it should ultimately turn out that 
the plaintiff has not that right that he 
has. It cannot be supposed that the 
plaintiff should stop the defendants’ 
works until this cause shall have been 
heard. At the same time, the company 
should be well aware, that that would 
be no answer if a claim can be establish- 
ed against them upon the contract. The 
ease is only one, in which there being 
a doubt what the ultimate right of the 
parties will prove to be, the Court is in 
infinitely greater danger of doing injus- 
tice by granting the injunction, than by 
refusing to grant it.” 

We may mention one other species 
of injunction, by which a party is pre- 
vented from availing himself of a con- 
tract or of a private act of parliament, 
on the ground that it has been obtain- 
ed by fraud. This exercise of authority 
resembles the restraint of actions upon 
securities obtained by fraud. There is 
an equitable right nullifying the con- 
tract, and a legal right arising out of it. 
The former right will be absolutely lost 
if the latter is put in force. 

But we have already filled the space 
which we can venture to occupy. For 
further investigation of the subject, we 
refer our readers to the several cases 





(5) Attorney General v. Mayor of Liverpool 
1 M, & Cc. 171, is ‘ 


ceding authorities the distinct princi- 
ple, to explain it clearly, and then to 
apply it to the facts of the case before 
him He could not have shaped his 
judgment in a form more practically 
useful. He has rendered them, by this 
means, not merely satisfactory adjust- 
ments of dispute for the suitors before 
him, but also beacons and landmarks, 
-by which counsel may, in cases to oe- 
cur in after times, determine what 
course to pursue. We may add, that 
the advantage of clear principle is more 
sensibly felt in cases of injunction than 
in any ather cases, for these cases spring 
up at the moment. Advice must be 
given, the bill filed, and the application 
made to the Court, with but little deli- 
beration ; and if principles and practice 
are not perfectly well understood, coun- 
sel may, without being guilty of either 
carelessness or ignorance, draw their 
clients into very serious diffici Ities. 
| We have endeavored to trace an out- 
line of this very peculiar branch of e- 
quity jurisprudence; to mark the origi- 
nal establishment of the leading princi- 
ple, and the mode in which it is carried 
into execution a‘ the present time. We 
have mentioned some of the conditions 
‘upon which this assistance is granted 
to suitors, and we have noticed the pro- 
vident caution with which injury to the 
holder of legal rights is either prevented 
by anticipation, or else subsequently 
cured by a satisfactory compensation. 
We may now leave it as the last ques- 
tion for the consideration of our readers, 
whether this branch of the jurisdiction 
is to be approved of or condemned. 
Those, peshaps, who are accustomed to 
the notions and practice of Courts of 
Equity, may suspect themselves-of some 
slight prejudice. Yet it must be remem- 
bered, that Courts of Law can award 











ons 
ted 
ro- 
the 
ted 
itly 
on. 
es: 
ers, 
jon 
ed. 
| to 
. of 
me 
2m- 


ard 











THE NEW-YORK LEGAL OBSERVER. 999 





Renwick et al. v. Cooper, Adm’r, &c. 





dumages for an injury, but they can-| 
not prevent it. Is it not wholesome 
that a power of prevention be vested 
somewhere? Courts of Law can, when 
the trial takes place, determine the 
right ; but in the meantime the subject 
of suit may be open to discussion by 
either party. Should there not be vest- 
ed in some court the power of placing 
the property in safe custody? Again, 
let us bear in mind the different rights 
which persons may possess, rights legal 
or rights equitable. A. has complete 
legal title to an estate, but it was pur- 
chased with B.’s money. Ought A. to 
be permitted, in defiance of the relation 
thus constituted, to bring an ejectment 
against the cestnique trust? A. holds 
a bond, which he obtained fraudulently. 
His title at law is complete. He sues 
B. ‘she to be permitted to proceed in 
his action, and to reap the profit of his 
fraud? A. has aclaim aga nst B. fora 
sum of money, but B. has an equitable 
claim in the nature of set-off. Is A. to 
receive the benefit of his action, and the 
set-off of B. to be disregarded? We 
might run through instances innumera- 
ble of different kinds of equity, in which 
it is clear that there must be litigation 
vexatious and unnecessary, and destruc- 
tion of property, and disappointment of 
right, if there is not to be lodged in 
some one or more of the Courts of jus- 
tice, the power which is now exercised 
in Courts of Equity by orders of in- 
junction. 














IN CHANCERY. 





Before the Hon. Revsen H. Watwortn, 
Chancellor of the State of New York. 


Renwick et al. v. Cooprr, Adm’r, &c. 
Coorrr, Adm’r, &c. v. Renwick et al. 


REVIVOR UPON APPEAL, 


0. E.R. was the administratrix, and J. T. C. the 
administrator, of J. R. deceased, and were 
cited to account before the Surrogate of Rens- 
selaer county, and the final sentence and de- 
cree of the Surrogate was made in March 1830. 
From a part cf that decree, J. R. the mother 
of the decedent, and O. E. R. his widow, who 


were entitled to distributive shares of the es-| . 





tate, appealed to the Chancellor, and J. T. C. 
the administrator, appealed {rom another part of 


their petition of appeal, but the persons who 
were intended to be made respondents therein 
weren tnamed. Betore any further proceedings 
were had on either appeal, J. R. died, having 
in her lifetime assigned all her property to J. 
and W. R. as trustees for herself and children, 
and O. E. R. the other appellant in ‘the first 
appeal, and one of the respondents in the last, 
intermarried with O.G. On application by 
J. T: C. to dismiss the appeal in the first enti- 
tled cause, and to revive the proceedings in 
the last appeal,—HE np, that as one of the ap- 
pellants had died after assigning all her inter- 
est in the subject matter of the appeal, to 
trustees, and as the other, being a feme sole at 
the time of the appeal, had subsequenily inter- 
married with one who was not a party to the 
appeal, and as.neither the survivor and her 
husband, nor the assignees of the deceased ap- 
pellant, had caused the proceedings to.be re- 
vived within the eighty days mentioned in the 
statute (2 R. S. 185, § 124), the surviving ap- 
pellant and her husband, and those who repre- 
sent the deceased appellant, or one of them, 
must cause the proceedings to be revived in 
the name of the parties interested in the sub- 
ject matter of the appeal within a limited time, 
or that the appeal be dismissed, with costs to 
be paid by the surviving appellant. 

Where the suit abates by the death of a sole 
complainant, or of all the complainants where 
there are more than one, before decree, the 
court is authorised either to order the revival 
of the suit in the names of the representatives 
of the deceased complainant, where the de- 
fendant has an interest in having it revived, 
or to direct a dismissal of the bill with costs, 
where the defendant merely wishes to get the 
suit out of court, and obtain satisfaction of the 
costs already accrued. (2R.S. 185, § 19.) 

The respondents in the first appeal having no 
interest in having the proceedings upon that 
appeal revived, the court directed that that 
appeal should be dismissed, with costs to be 
paid by the surviving appellant, if those who 
represented the interest of the deceased appel- 
lant did not cause the appeal to be revived 
within sixty days after the entry of the order 
upon the decision. 

J. R. having assigned all her property to trus- 
tees prior to her death, it was leld that the 
suit might be revived against them as the par- 
ties in interest. 

Proceedings to revive upon an appeal from a 
surrogate, are substantially the same in form 
as proceedings to revive a suit upon an appeal 
from a decree of the Vice Chancellor in a suit 
in Chancery. 


Tus was an application by J. T. 
Cooper to dismiss the appeal in the first 
entitled cause, and to revive the pro- 
ceedings upon the last appeal, or for 
such other order as might be proper 
under the following circumstances. 
Olivia E. Renwick was the adminis- 
tratrix, and J. T. Cooper the adminis- 


the decree. The first named appellants filed| trator, of J. Renwick deceased, and 
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were cited to aceount before the surro- 
gate of Rensselaer county, and the fin- 
al sentence and decree of the surrogate 
was made in March, 1830. From a 
part of that decree, Jane Renwick the 
mother of the decedent, and Olivia E. 
Renwick his widow, who were entitled 
to distributive shares of his estate, ap- 
pealed to the Chancellor, and J. T. 
Cooper, the administrator, appealed 
from another part of the decree. The 
first named appellants filed their peti- 
tion of appeal, but the persons who 
were intended to be made respondents 
therein were not named. Before any 
further proceedings were had on eith- 
er appeal Jane Renwick died, having in 
her lifetime assigned all her property to 
James and William Renwick, as trus- 
tees for herself and her children. And 
Olivia E. Renwick, the other appellant 
in the first appeal, and one of the res- 
pondents in the last, intermarried with 
Orrin Goodrich. 
J. Van Buren for J. T. Cooper. 
J. Rhoades for Mrs. Goodrich. 

Tue CuanceLtor—In the recent case 
of Jauncy v. Rutherford, (9 Paige’s Rep. 
273,) it was decided that the proceed- 


ings to revive upon an appeal from the | 
Surrogate, were to be substantially in| 


the same form as the procedings to re- 
vive a suit upon an appeal from the de- 


cree of a Vice Chancellor in a suit, 
commenced in chancery. Here one of 


the appellants has died after assigning 
all her interest in the subject matter 
of the appeal to trustees; and the 
other being a feme sole at the time 
of the appeal, has subsequently in- 
termarried with one who is not a par- 
ty to the appeal. As neither the sur- 
vivor and her husband, nor the assign- 
ees of the deceased appellant, have 
caused the proceedings to be revived 
within the eighty days mentioned in 
the statute, (2 R. 


the surviving appellant and her husband 
and those who represent the deceased 
appellant, or one or the other of them, 
to cause the proceedings to be revived 
in the name of the parties now interest- 
ed in the subject matter of that appeal, 
within a limited time, or that such ap- 
pent be dismissed, with costs to be paid 

y the surviving appellant. The En- 





S. 185, § 124,) this! 
appears to be a proper case to require. 


| Goodrich and her husband and the oth- 





glish practice appears to be, where the 
suit abates by the death of a sole com. 
plainant, or of all the complainants 
where there were more than one, before 
decree, to require the representative to 
revive the suit within a limited time, 
or that the bill be dismissed without 
costs. (Chowick v. Dimes, 3 Beay, 
Rep. 290; Canham v. Vincent, 6 Lond. 
Jur. 206.) And such was the effect of 
the decision of Chancellor Sandford in 
the case of Pells v. Coon, (Hopk. Rep, 
450.) But by the revised statutes this 
court, in such cases, is authorized to 
order the revival of the suit in the 
names of the representatives of the de- 
ceased complainant, where the defen- 
dant has an interest in having it reviv.- 
ed, or to direct a dismissal of the bill 
with costs, where the defendant merely 
wishes to get the suit out of court, and 
obtain satisfaction for the costs alread 

accrued, (2 R. S. 185, § 119.) In the 
present case the respondents in the 
first appeal have no interest in having 
the proceedings upon that appeal reviv- 
ed, if the surviving appellant and her 
husband, or those who have succeeded 
to the rights of her co-appellant, do 
not think proper to revive and prose- 
cute the appeal for their own benefit, 
The proper course, therefore, is to dis- 
miss that appeal, with costs to be paid 
by the surviving appellant, if she and 
her husband, or those who represent 
the interest of the deceased appellant, 
do not cause the appeal to be revived 
within sixty days after the entry of the 
order upon this decision. 

In the case of the cross-appeal by 
the petitioner Cooper, it appears that 
the respondent Jane Renwick assigned 
all her property to trustees previous to 
her death. And as they have succeed- 
ed to her interest the appeal should be 
revived against them as the parties now 
in interest, and the case should then 
proceed against them and against Mrs. 


er surviving respondents, if there are 
any others. An order is therefore to 
be entered accordingly. And in this 
case, as the appellant does not appear 
to have filed his petition of appeal, the 
proper course for him is to file such a 
petition, showing among other things 
the death of one of the respondents and 
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that the trustees have succeeded to her 
rights, and the intermarriage of the res- 
pondent Olivia E. Renwick pending the 
appeal, and praying that she and her 
husband, and the said trustees and such 
other persons interested in the decis- 
ion appealed from, as were intended to 
be made parties to the appeal, nam- 
ing them, may answer such petition of 
appeal, &c. And upon filing such pe- 
tition of appeal the usual order may be 
entered, that the respondents therein 
put in their answers to the same within 
twenty days after service of a copy of 
the petition and notice of the order, in 
the manner prescribed in the 118th rule 
of this court, or that the appellants be 
heard ex parte; unless some of the re- 
spondents are infants, in which case the 
order to answer must be varied accord- 
ingly. 

The better course in this case, on 
the part of the appellant Cooper, would 
have been to combine the petition to 





revive and the petition of appeal and 
the prayer to answer the same, in one ; 
petition, in analogy to a bill of revivor , 
and supplement where the original bill ; 
had not been answered previous to the 
abatement of the suit. But as that has 
not been done in this case, a petition 
of appeal must still be filed, stating 
therein the order to revive which has 
been made upon the present petition. 
And if the appellant succeeds in his 
appeal and recovers costs thereon, he 
will only be entitled to such costs as 
he would have received if the petition 
of appeal and the petition to revive had 
both been embraced in the same peti- 
tion. 





Bovine et al. v. Epwarps et al.—Is¢ 
August, 1843. 


APPLICATION FOR RE-SALE OF MORTGAGED PRE- 
MISES—JURISDICTION OF VICE CHANCELLOR— 
RELEASE OF SURETIES. 





A party who has nv interest in mortgaged pre- 
mises, although he is personally liable for the 
deficiency upon the sale, has no right to ask 
for a re-sale, if he and the representatives 
of his suit are discharged from liability for the 
deficiency to the extent of the full value of the 
premises over and above the amount bid at a 
former sale. 


A Vice Chancellor has no jurisdiction in a case 
before the Chancellor, and an order 


obtained from him to stay proceedings in a 
suit so pending, is a nullity, after a decree. 

A stipulation may be entered into to release sure- 
ties, under certain restrictions. 


Tue facts of this case appear in his 
Honor’s opinion. 

O. Edwards, for motion. 

J. Rhoades, for complainants. 

Tue CuanceLti R.—This is an appli- 
cation for the re-sale of mortgaged 
premises under a decree in a fore- 
closure suit. The application is made 
by the defendant, O. Edwards, who is 
personally liable for the deficiency upon 
the sale, bat who has no interest in the 
mortgaged premises. He has therefore 
no right to ask for a re-sale, if he and 
the representatives of his surety are 
discharged from liability for the de- 
ficiency to the extent of the full value 
of the premises, over and above the 
amount bid at the former sale. The 
order obtained from the Vice-Chancel- 
lor being a nullity, as he had no juris- 
diction in a case pending before the 
Chancellor, the sale was regular. And 
the party who had obtained the void 
order to stay proceedings cannot com- 
plain that he relied upon the validity of 
that order, and that the sale should be 
set aside, upon the ground of surprise. 
It is evident, however, that the proper- 


_ty was actually worth more than the 


amount of the bid, if the purchaser un- 
der this decree will obtain a perfect 
title to the whole premises. But if the 
petitioner is right in supposing that the 
title is defective, then the purchasers 
at the master’s sale probably bid as 
much for such defective title to the 
premises as the interest which they 
will acquire under the decree is actually 
worth ; and there is no ground for set- 
ting the sale aside for inadequacy of 
consideration. 

The complainants, however, offer to 
relieve O. Edwards and the representa- 
tives of the estate of Varick from per- 
sonal liability for the deficiency, to the 
extent of $10,000 beyond the amount of 
their bid. This tothe applicant is tan- 
tamount to a bid of $20,000 upon the 
property, which I am satisfied is more 
than the premises are worth in cash 
at the present time, even if the title 
under the foreclosure would be perfect 
inthe purchaser. Ifthe complainants, 
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therefore, or their solicitor, shall within 
ten days after service of a copy of the 
order to be entered on this application, 
stipulate to release O. Edwards and 
the heirs and personal representatives 
of Varick from $10,000 of the de- 
ficiency reported due by the master, 
so as to leave them only liable for the 
residue of such deficiency, but not so 
as to admit the actual receipt of the 
money, so as to render themselves lia- 
ble upon their covenants in the deed, if 
the title should prove defective, or to 
render them liable for that $10,000 or 
any part of it, to the heirs or devisees 
of Bodine, as for money had and re- 
ceived for their use, then the order to 
show cause in this case is to be dis- 
charged. But if the complainants neg- 
lect to give such stipulation, the master 
is to offer the premises for sale a se- 
cond time, at a sum or price not less 
than $12,000, upon a notice of six 
weeks, to be published in a newspaper 
in New York. But if no one bids and 
actually pays down upon such re-sale 
the said sum of $12,000, the former 
sale to stand confirmed. 

The order to be without prejudice to 
the rights of the parties under the ar- 
rangement made at the hearing of this 
application as to the present possession 
of the premises. And in case of a re- 
sale, the costs of the complainants in 
opposing this application to be paid out 
of the proceeds of such re-sale. But 
in case the former sale stands, either 
under the complainants’ stipulation, or 
for want of a purchaser at the price at 
which the premises are directed to be 
set up, then the petitioner, Ogden Ed- 
wards, is to pay the costs of the com- 
plainants in opposing this application, 
and the costs of advertising and re-sell- 
ing to be taxed. 





Tue Peorir ex relat. Frep. F. Backus, 
v. Lyman S. Spaupine. 


DISCHARGE UNDER THE BANKRUPT ACT NO RE- 
LEASE OF IMPRISONMENT FOR WILFUL CON- 
TEMPT. 





A person who is detained in custody for contempt 
for non-payment of a fine imposed by the 
Court of Chancery fora wilful breach ef an! 
injunction, cannot be discharged therefrom, al- | 
though he may have been discharged from his , 
debts under the bepkrupt act, } 


TuIs was an appeal by the defendant 
from an order of the Vice-Chancellor 
of the Eighth Circuit, to re-commit the 
defendant upon a conviction for a con- 
tempt. The defendant had been con- 
victed for the wilful breach of an in- 
junction, and had been fined for such 
misconduct, as directed by the statute, 
After his commitment he was discharg- 
ed from his debts, under the bankrupt 
act. A Supreme Court Commissioner, 
supposing that a fine imposed upona 
party for such misconduct was an or. 
dinary debt, from which the defendant 
could be discharged under the late 
bankrupt act, assumed the authority to 
discharge him upon habeas corpus. 

J. L. Curtenius, for the appellant. 

Al. Gardner, for the respondent. 

Tue Cuancettor. It is perfectly 
clear that the Commissioner in this 
case had no jurisdiction to discharge 
the defendant. The statute declares 
that where, upon the return to a writ 
of habeas corpus, it appears that the 
party is detained in custody for a con- 
tempt plainly and specially charged in 
the commitment by a Court having au- 
thority to commit for such contempt, 
and that the time during which such 
party may be legally detained has not 
expired, it shall be the duty of the 
officer before whom the habeas corpus 
is returnable, forthwith to remand such 
party. (2R.S. 567, § 46.) 

It is not necessary in this case to en- 
quire whether a discharge under the 
bankrupt act will operate as a discharge 
of a commitment, as for a contempt for 
the nonpayment of a sum of money 
payable under an order or decree of the 
Court of Chancery. But in a case like 
the present, where the defendant is 
fined and imprisoned for an actual con- 
tempt, and the fine is directed to be 
paid into Court, to abide the final order 
of the Court in relation to the same, 
there is no foundation for a pretence 
that the bankrupt law was intended to 
relieve the defendant from the conse- 
quences of his criminal misconduct. 

Where the defendant in this Court 
is ordered or decreed to pay a sum of 
money, it becomes a debt, and the or- 
dinary precepts to commit him for not 


paying it is inthe nature of a canine 
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Ese 


ee aD 


int 
ite 


ice 


urt 

of 
or- 
not 
jas 


Se aa 





ST verit one 


THE NEW-YORK LEGAL OBSERVER. 233 





Russell v. Kinney et al. 





maybe discharged under the insolvent 
act upon a surrender of his property. 
(Van Wezel v. Wesel, 3 Paige’s Rep. 
38.) But where a fine is imposed upon 
a defendant for a wilful contempt in 
violating an injunction, er any other 
criminal misconduct of the like nature, 
he can neither be discharged under the 
insolvent laws or under the Bankrupt 
act, but is in the same situation in this 
respect as if such fine had been im- 
posed upon him on a conviction for an 
assault and battery, or stealing. And 
until the act of the last Session, the 
Court itself, which had imposed the 
fine for the protection of the rights of 
the relator, could not discharge the de- 
fendant without actual payment. 


Before the Hon. Lewis H. Sanprorp, 
Assistant Vice Chancellor of the First 
Circuit. 


Russe xt v. Kinney et al.—June 15, 1843. 
PAROL DEFEASANCE OF MORTGAGE, ETC. 


Parol evidence is not admissible to show that a 
bond and mortgage conditioned for the pay- 
ment of money absolutely, were not to be paid 
unless the mortgagee and two other persons 
to whom he furnished materials, fulfilled a 
contract of the latter for executing the stone 
work of certain houses which the mortgagor 
was erecting; there being no fraud or mis- 
take, surprise or accident, in the case. A 
written agreement to the same effect was set 
up by a purchaser under the mortgage. HELp, 
that the evidence did not establish its exist- 
ence; and assuming its existence, that its con- 
tents were not satisfactorily proved. 

What proof of loss of a paper will suffice to let 
in secondary evidence of its contents.—QUERE. 


Tue bill in this cause was filed to 
foreclose a mortgage for $1500, execu- 
ted by Henry A. Burr to the complain- 
ant on the Ist of November, 1837, ac- 
companied by a bond executed by Burr 
with Whitehead and Turner. The mort- 
gaged premises were conveyed by Burr 
to G. M. Sloat, by Sloat to the defend- 
ant Van Hook, and by the latter to the 
defendant Kinney. ‘The nature of the 
defence, and the facts in regard to it, 
will be found in the opinion of the 
court. 

J. Maurice, Jun. and J. T. Brady, for 
complainant. 

F. 8. Kinney and George Wood, for 
defendants. 

31 





Tre Assistant Vick CHANCELLOR :— 
The complainant establishes his right to 
a decree in the first instance, by the 
production of a mortgage for the pay- 
ment of $1500, with interest in one 
year from date, duly acknowledged and 
recorded. The statement in his bill that 
nearly one-third of the sum for which 
the mortgage was given, was to be paid 
by the delivery of building stone subse- 
quent to its execution, and that it was 
so paid, does not deprive him of the 
benefit of a prima facie evidence of a 
paid consideration furnished by the 
mortgage itself. If the statement be 
proved, it is very well. If not, then the 
admission of a consideration in the 
mortgage, is evidence that there was a 
consideration paid in some manner. 
The defendants cannot be permitted to 
estop the complainant by his statement, 
and at the same time deny the truth of 
the statement itself. The burthen of 
invalidating this security, therefore, 
rests upon the defendants. And they 
have attempted to show its invalidity in 
the manner to which I will presently 
refer. The mortgage grew out of the 
operations of Elisha Bloomer, who in 
August, 1837, contracted in the name of 
Burr, by a writing under seal with 
Whitehead and Turner, for the dressed 
free-stone requisite for the erection of 
six houses on the Third Avenue,—one 
on the lot in question, and five on ad- 
joining lots. W.& T. were to receive 
$2400 for the whole job, of which $350 
was to be paid when the water table 
was on, and $300 when the brick work 
was up and inclosed. At the same time 
they had a contract with Bloomer (also 
in Burr’s name) for two houses which 
he was building in East Broadway. The 
complainant’s firm, Russell and Hall, 
owned a free-stone quarry at Chatham, 
Connecticut, and supplied W. and T. 
with the rough stone. In June, 1837, 
they had shipped $313 73, and in Aug. 
$181.89 of stone, to W. & T. On the 
12th of October they shipped a further 
supply, amounting to $598.02, and 
making the aggregate to that time 
$1093.64. The complainant then refused 
to furnish any more stone unless he was 
paid or secured, and a short time before 
the mortgage was given, came to New 
York to obtain payment of his demand, 
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or to advise with W. & T. on that sub- 
ject. The six buildings had been com- 
menced, and an instalment was due to 
W. & T. on their contract, which they 
were unable to obtain from Burr or 
Bloomer. Bloomer was notoriously in- 
solvent, and Burr not considered as 
much better. Whitehead & Turner’s 
reputation for solvency was not very 
good. At this period Burr executed the 
mortgage, and so far the facts are clear- 
ly ascertained. 

It is claimed by the defendants, that 
the sole consideration of the mortgage 
was an agreement on the part of the 
complainant to furnish to Whitehead 
and Turner, sufficient rough stone to 
complete the six buildings; and the 
further agreement of the complainant 
that Burr was not to be liable to pay 
any part of the mortgage, while W. 
and T. fulfilled their contract. The 
defendants then allege that W. and T. 
never completed their contract, and 
that other mechanics were employed 
to finish their job, at an expense ex- 
ceeding the whole price agreed to be 
paid to W. and T.—By the agreement, 
as set up in the answer, the $1500. in 
the mortgage was to apply as a pay- 
ment towards the $2400 on the con- 
tract of Burr with W. and Turner. 
This agreement, it is said, was in writ- 
ing, and executed by Russell; but it is 
insisted that if the agreement were by 
parol, it was equally valid to defeat the 
mortgage. 

To this proposition I cannot assent. 
It is true that our courts have proceed- 
ed far beyond the courts of any other 
state or country in which the common 
law prevails, in the admission of parol 
evidence to invalidate contracts in writ- 
ing and under seal ; but I believe they 
have never gone so far as is insisted 
upon here, and it is not for me to ex- 
tend the dangerous innovation. The 
admission of such evidence to the ex- 
tent now established, has been deprecat- 
ed and opposed by several of our learn- 
ed judges; and in the last reported 
case at law to which | have been refer- 
red, one of the ablest Judges that ever 
adorned our Bench, dissented from the 
opinion of his brethren; while the lat- 
ter avowedly acted upon prior adjudica- 
tions, against their own convictions of 





the impropriety of the evidence (Stuart 
v. Service, 21 Wend. 36). 

The authorities are to my mind con- 
clusive against the admission of parol 
evidence of the agreement or condition 
set up in this case. 

In Mease v. Mease, Cowp. 47, in an 


action on a bond for the payment of . 


money, a plea setting up that the Bond 
was given as an indemnity to the plain- 
tiff’s testator against another bund, 
and that he had not been damnified, was 
held to be clearly bad. 

In Wells v. Baldwin, 18 Johns. 45, 
which was an action on a similar bond, 
the defendant pleaded that the bond to- 
gether with a mortgage were given as 
collateral security for the performance 
of a contract for clearing land, which 
contract provided for an arbitration be- 
tween the parties in the case of a dif- 
ference ; that the arbitration had been 
held, and an award made that the plain- 
tiff had not performed the contract. 
The plea was held to be bad. In Jack- 
son d, Dox v. Jackson, 5 Cowen 173, 
in ejectment by a mortgage, it was held 
that the heir of the mortgager could 
not be permitted to prove that the 
Mortgage was given as an idemnity for 
becoming special bail for the Mort- 
gagor, and that no damage had ensued 
to such bail. 

And see Patchin v. Pierce, 12 Wend. 
61. It may be suggested that the cases 
cited were at law, and before our Sta- 
tute permitting an inquiry into the con- 
sideration of sealed instruments. But 
the rule in equity is the same as at law 
except where there is fraud or mistake, 
surprise or accident. (Stevens v. Coop- 
er. 1 J.C. R. 425. Pym & Blackburn, 
3 Ves. jr. 34 and 38, note.) 

Thus in Parker v. Vick, 2 Dev. & 
Batt. Eq. R. 195, it was held that evi- 
dence would not be received to show a 
parol agreement contradictory to and 
varying from a written agreement made 
at the same time, when no reason is 
shown why the former was not incor- 
porated into the latter.* 

1 will refer to a few other of the nu- 
merous cases in equity on this point. 

In Morvan v. Hays, 1 J. C. R. 339, 
the attempt was made to prove that a 
Mortgage for the payment of money, 


* See Nelson v. Sharp, 4 Hill’s (N.T.) Rep. 584. 
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was made as a reconveyance of land. 
The parol evidence was excluded— 
Chancellor Kent says, that to “ permit 
“such a clear, intelligible, and ordinary 
“transaction to be changed by parol 
“proof, into the special agreement set 
“up by the plaintiff, would be, in effect, 
“to repeal that part of the statute of 
“frauds to which I have referred.” 

Meads v. Lansingh, Hopk. R. 124, 
was a suit to foreclose a Mortgage for 
$1000. The defence was that the 
mortgage was given to secure the re- 
conveyance of a lot of land, which the 
mortgagee had lent to the mortgagor, 
and parol evidence with circumstances 
was relied upon to sustain the defence. 
It was held to be inadmissable. 

In Deaston v. Morris, decided May 
2d, 1843, a parol agreement was set up 
whereby the mortgagee, under peculiar 
circumstances, undertook to retain a 
Mortgage executed for the purchase 
money, until the expiration of five 
years, as a security against any defect 
of title. Chancellor Walworth held 
that the agreement was inadmissible, 
and says: ‘where there has been no 
“fraud, and the parties have consumma- 
“ted their agreement by the execution 
“of a conveyance of the land, and the 
“taking back of a bond and mortgage 
“for the unpaid purchase money, it 
“would be dangerous to permit parol] 
“proof to entirely vary the agreement 
“from that which is evidenced by the 
“written instruments relating to the 
“transaction.” 

As to the provision of the Revised 
Statutes referred to, it is not under- 
stood as changing or affecting the rule 
of law relative to the admission of par- 
ol evidence to contradict the terms of 
instruments in writing. (Mc Curtie v. 
Stevens, 13 Wend. 527, 2 Cowen and 
Hill’s Notes to Phill. Ev. 1438.) 

The rule prohibiting such evidence 
is applicable to agreements under seal. 
Mc Douall v. Beckly, 2 Rep. Const. Ct. 
So. Car (Mill’s Ed.) 267. 

The defendants therefore cannot rely 
upon any agreement resting in parol, 
by which the condition of this bond 
and mortgage is so materially altered 
from its written terms. 

Have they proved any written agree- 
ment of the same nature? None is 
produced, and testimony was given to 





show the existence of such an agree- 
ment, its loss, and then its contents by 
secondary evidence. 

After carefully examining the testi- 
mony, { am not satisfied that such a 
writing ever existed. 

The parties to it, upon the defen- 
dant’s hypothesis, would have been the 
complainant, Whitehead, Turner, and 
Burr; and to correspond with the im- 
age of the paper which is impressed on 
the mind of Mr. Western, it must have 
been a sealed instrument. Therefore 
each of these parties would have sign- 
ed the paper. Burr executed the bond 
and mortgage, and this rebuts the idea 
that Bloomer could have signed and 
sealed this instrument in Burr’s name. 
If Burr was not a party to it still he 
must have been cognizant of it, because 
it is claimed to have been executed 
simultaneously withthe bond and mort- 
gage. 

The best evidence of the existence of 
such an instrument could be given by 
those who executed it. Burr was a 
competent witness for the defendants, 
but they have not examined him. 
Whitehead and Turner were examined 
by the complainant, but they appear to 
know nothing of any such agreement. 
On the contrary, they fully sustain the 
complainant’s-version of the transaction. 
Their testimony, and the omission to 
call Burr as a witness, are very strong- 
against the existence of the instrument. 
The defendants examined Bloomer on 
this point, and also Mr. Western, the 
Counsel for Burr and Bloomer, in whose 
office the bond and mortgage were pre- 
pared. Neither of them is positive 
that the complainant executed any pa- 
per there. Both speak of their impres- 
sions, and their belief that it must have 
been so, but neither of them says it 
was so. Mr. Western says he suppos- 
ed the condition or agreement was in 
the bond and mortgage, and he was 
surprised when he learned that it was 
not there. If the mortgage had referred 
to the condition of the bond, without 
specifying the terms of payment, and 
by any accident the bond had been lost, 
Mr. Western would unquestionably 
have testified much more clearly and 
distinetly that the alleged agreement 
formed a part of the condition of the 
bond, than he has now done to the 
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existence of the separate instrument. 
Not that he would have stated anything 
positively ; or any fact or impression 
untruly or unfairly ; but it is evident 
that the strongest recollection he had 
on the subject, embodied the whole 
agreement of the parties in the bond 
and mortgage themselves; where a ju- 
dicious legal adviser of the mortgagor 
would have inserted the alleged condi- 
tion. The impression on Mr. Wes- 
tern’s mind of some other paper con- 
nected with the transaction, which was 
executed or prepared at the time, may 
be satisfactorily accounted for, inde- 
pendently of the existence of this agree- 
ment. In any view of the case, it was 
necessary for Whitehead and Turner 
to execute an instrument to or with 
Burr, setting forth the giving of the 
mortgage and its application as a pay- 
ment on their contract; and perhaps 
the same instrument transferred to him 
the stone delivered by the complainant, 
and which he was about to deliver to 
Whitehead and Turner. 

The testimony of Bloomer is not as 
effective as that of Mr. Western, al- 
though couched in more positive terms. 
He is vague, indefinite, and not always 
consistent in his statements. 

I ought to have adverted to one oth- 
er circumstance which makes against 
the defendants on this point; and that 
is, their omission to examine John H. 
Power as a witness. Power was Mr. 
Western’s principal Clerk, and drew 
up the mortgage in question, under his 
directions ; and either Power or Mr. 
W. drew the agreement, if one were 
prepared. My conclusion is that it 
would be unsafe to hold the existence 
of a writing established by the evidence 
in this case. 

As the discussion of the proof of the 
contents of the supposed instrument 
will further elucidate the point, | will 
assume for the present that its existence 
is shewn. But the question intervenes, 
have the defendants laid the foundation 
for parol evidence by proving the loss 
of the instrument? It is requisite that 
diligent search and inquiry should be 
made of those persons in whose posses- 
sion it would have been, if in existence. 
ory d. Livingston v. Frier, 16 

bns, 193.) The only search proved 
in this case, wes-made by Bloomer 





and Mr. Western. Each supposed that 
the other had taken it, and neither re- 
collects where the paper was originally 
deposited. In June, 1838, Burr and 
Bloomer parted with their interest in 
the property to Mrs. Sloat ; and Bloom- 
er then delivered the original lease to 
her agent, Wilson. The lease being 
then in Bloomer’s possession, it is prob- 
able that the agreement in question al- 
so went into his possession when it 
was executed. And the legal presump- 
tion is, that it was transmitted to Wil- 
son with the lease when the latter was 
conveyed tu Mrs. Sloat, especially as 
she purchased subject to the mortgage 
—See Jackson d. Livingston v. Neely, 
10 Johns. 374. And the same pre- 
sumption would carry the paper into 
the hands of the defendant consecutive- 
ly. Neither of the defendants was ex- 
amined touching the loss; nor was 
Wilson, although he was one of the 
witnesses for the defendants. The evi- 
dence is extremely slender, even in view 
of the liberal rule now prevailing in this 
respect; and if the case turned upon 
this point, I should hesitate long before 
I would admit the secondary evidence. 

! will, however, go a step farther, 
and consider the proof of the contents 
of this instrument. No person is pro- 
duced who says he has read it, or heard 
it read, or knows its contents. The 
strongest testimony presented, may be 
summed up thus. Such an agreement 
was talked of among the parties. The 
two witnesses for the defendants think 
that it ought to have been executed in 
order to protect Burr’s rights. Mr. 
Western is confident that he, supervis- 
ing the execution of the writings, could 
not have been guilty of such a neglect 
of his client’s interests, as the omission 
of this instrument would imply. Both 
witnesses recollect a paper which Mr. 
Western drew or filled up, and to which 
as the latter says, several seals were 
attached. Mr. Western has a strong 
conviction, amounting almost to cer- 
tainty, that this paper was an agree- 
ment by which the complainant became 
bound for the completion of Whitehead 
and Turner’s contract. And Bloomer’s 
impressions are very similar, and he 
states that such an agreement was 
made before he or Burr would consent 
to givea mortgage. But the particular 
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terms of the writing, or its provisions 
in general, are not stated even on the 
impression of the witnesses. It may 
well be that this whole fabric of impres- 
sions and convictions is founded upon 
the fact, that the parties when in Mr. 
W.’s office conversed about their pre- 
vious efforts to negotiate a mortgage 
on such a footing ; and upon the sub- 
sequent discharge of Whitehead and 
Turner from the work by Wilson, in 
consequence of which their contract 
was never completed. It is in proof 
that for some time previous, the parties 
were negotiating for a mortgage of 
$2400, the whole amonnt of W. and 
T.’s contract, on which being given, 
the complainant was willing to become 
bound to furnish all the necessa- 
ry stone for the completion of the 
work. This was abandoned, and a 
mortgage for $1500 fixed upon. Mr. 
Western says that the parties appeare 
to have understood the matter and ne- 
gotiated and arranged it between them- 
selves, before they came to him. 

1 have mentioned Mr. Western’s 
strong impression that the condition 
was in the mortgage itself. This with 
the previous abortive negotiation hav- 
ing in view such a conditional mort- 
gage, tends to the conviction that there 
was no such condition attached to the 
payment of the mortgage which was 
ultimately .given. The testimony of 
Whitehead and Turner, negativing such 
a condition, fully balances the defen- 





dant’s testimony supporting its exis- | 


tence. 


Then the recollections and impres-_ 


sions of Mr. Western and Bloomer rel- 
ative to the paper may all be explained 
by the agreement of W. and T. with 
Burr which I have alluded to, as being 
appropriate to the occasion. 

It was argued by the defendant’s 
counsel with great strength of reason- 
ing, that the rationale of the transaction 
between the parties, supported the de- 
fendant’s version of the true condition 
of the mortgage, and was irreconcilea- 
ble with that of the complainant. 

I think the fundamental error in the 
argument consisted in overlooking the 
pecuniary situation of Burr and Bloom- 
er. Although the complainant was un- 


|same debtors. 


they were insolvent or ever failed, 
while Burr and Bloomer were notori- 
ously unworthy of credit, and the man: 
ner in which these buildings progres- 
sed, prove that they obtained little or 
no credit. When this mortgage was 
given the buildings were already at a 
stand, and never moved again while 
Bloomer & Burr retained any interest in 
them. ‘This suspension was not owing 
to W.& T. They had abundance of 
stone in October, and a few days after 
the mortgage was given received the 
large additional supply from the com- 
plainant. They could get no money 
of Bloomer, and had tried his notes and 
found them unavailable. According to 
the defendant’s argument the complain- 
ant in order to secure a debt of $1093, 
not very doubtful in its character, al- 
though more than he wished to have 
remain unsecured, agreed to advance 
stone to an extent which, with his ex- 
isting demand, considerably exceeded 
the amount of the security or mortgage 
which he obtained; and at the same 
time to become surety for his debtors 
for the performance of a contract which 
involved at least $900 more than that 
mortgage. He placed himself in a po- 
sition by which he would be compelled 
to lose his $1500, or to finish the work 
in a contract estimated at $2400, and 
according to the defendant’s statement 
of the evidence costing considerably 
more than that sum to complete. In 
my view of the case, the complainant 
would have done better to lose his debt 


| of $1093, than to enter into such an 


arrangement as this. Certainly a pru- 
dent man would have preferred to at- 
tempt the collection of the existing debt, 
rather than place fifty per cent. more 
at hazard upon the responsibility of the 
Bloomer’s statement of 
the agreement renders it still more im- 
provident on the part of the complain- 
ant; for he says that the whole con- 
sideration of the mortgage was for 


stone to be furnished by the complain- 


| 


ant; leaving the large debt already 


due to him from Whitehead and Tur- 


ner, wholly unprovided for. 


It does not appear to what extent be- 


yond the first payment of $300, White- 
head and Turner’s work under the con- 
willing to trust Whitehead and Turner |tract was completed when the mort- 
beyond $1000, it does not appear that ‘gage was given. Of the stone furnish- 
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ed by the complainant from $300 to 
$400 went into Bloomer’s houses in 
East Broadway, and nearly all of the 
residue was used in the Third Avenue 
houses. It is not unlikely, indeed it is 
the safest conclusion from the testimo- 
ny, that when the mortgage was given 
Bloomer was indebted to Whitehead & 
Turner, on both jobs, to nearly the 
same amount that they owed to the 
complainant. Under these circum- 
stances, it was not at all singular that 
Bloomer, in order to go on with his six 
or eight buildings, and to prevent the 
supply of stone to W. & T. being cut 
off just at the close of the season, 
should mortgage one of the houses and 
lots. The complainant’s responsibility 
for the $407 of stone to be furnished 
to make up the $1500, is not question- 
ed, and Bloomer would risk merely 
the application of about that amount 
by W. & T. upon his various erections 
under their contracts. In truth, there 
was probably no risk incurred by 
Bloomer. The house and lot mortgag- 
ed in its then condition, as stated by 
Bloomer in his testimony, was not 
worth more than $1000. And if W. 
& T. failed to furnish the cut stone, 
Bloomer by leaving that house and lot 
in its unfinished state, wonld throw the 
loss upon the complainant, or remit 
him to his remedy on the bond against 
his original debtors. 

In every view of the case, according 
to my judgment, the defence to the 
mortgage fails. 

Ihave not laid any stress upon the 
estoppel insisted on by the complainant, 
arising from Mrs. Sloat’s having taken 
a conveyance expressly subject to this 
mortgage. I consider that clause in her 
deed as an admission of the existence 
of the mortgage, and subjecting her to 
its force exactly as it was in truth. 

If it were a mortgage, with a condi- 
tion or defeasance contained in another 
writing, or if it were partly paid, she 
was entitled to the benefit of the de- 
feasance or the payment; and her ad- 
mission, by accepting the deed, is not 
inconsistent with her availing herself of 
such defence. 

The complainant is entitled to the 
usual decree for a computation of the 
amount due, and a sale of the mort- 
gaged premises. 





COURT OF COMMON PLEAS, 








Before the Hon. M. Utsnoerrer and 
Judges Incranam and Ina.is. 


LamsBert v. Hyatt and Winans.—5 
August, 1843. 


DEMURRER-——PLEA PUIS DARIEN CONTINUANCE, 


Where in a suit for $800, the declaration con- 
tained the usual counts payee against the ma- 
ker, and the defendants pleaded non assumpsit 
with notice of set-off, and pending a reference 
the defendant further pleaded puis darien con. 
tinuance as to $175, part of the plaintiff’s 
claim,—It was held on demurrer that the plea 
was bad, as it only answered a part of the de. 
claration. In such case the plaintiff should 
have paid the money into court. 


Assumpsit for $800. The declara- 
tion contained the usual counts, payee 
against maker, to which the defendants 
pleaded non assumpsit, with notice of 
sett-off. In December, 1841, the cause 
was referred to H. Holden, Esq., sole 
referee, to hear and examine the mat- 
ters in controversy, and report thereon. 
On the 3d Monday of January (the day 
appointed for the referee to report), 
nothing having been done by the refer- 
ee, he was given to the third Monday 
of February, 1841, to make his report. 
On that day the defendants further 
pleaded puis darrien continuance as to 
$175, part of the plaintiff’s claim. De- 
murrer. That the defendants have not 
in or by the said plea confessed and 
avoided, traversed and denied, the 
making of the promises in the declara- 
tion mentioned ; that they have in and 
by their said plea tendered an immate- 
rial issue ; that the said plea professed 
to answer, and does in fact contain an 
answer, to only a part of the declara- 
tion, and that it is not an answer to the 
whole declaration, but to a part only. 
Joinder in Demurrer. The demurrer 
now came on for argvment. 

F. Tillow for the plaintiff—A plea 
puis darrien continuance is a waiver of 
all former pleas, and on the ~ecord the 
cause of action is admitted to the same 
extent as if no other defence had been 
urged than that contained in the plea. By 
operation of law the previous pleas are 
struck from the record, and every thing 
confessed except the matter contested 
by the plea puis (5 Bac. ab, 479; 1 Ld. 
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Raym. 693; Buill, N. P. 309; 12 Wend. 
399 ; 20. J. R. 204. Kimball v. Hunt- 
ingdon, (10 Wend. 679;) Barber v. 
Palmer, (1 Salk. 178 ;) Cockaine & wife 
v. Whitmore, (cro. Eliz. 49 ;) Wallace v. 
Mc Connel, (31 Pet. R. 137 ;) Yeaton v. 
Lime, (5 Pet. R. 224 ;) Nicoll v. Mason, 
(12 Wend. 339.) The only exception 
to this rule is where the plea puis dar- 
rien continuance affects the remedy 
only, and not the cause of action. Ray- 
nor v. Dyett (2 Wend. 300), Culver v. 
Barney (14 Wend. 61.)) The plea puis 
darrien continuance is defective. First- 
ly, It does not traverse or deny, or 
confess and avoid the making of seve- 
ral promises in the declaration. Sec- 
ondly, It tenders an immaterial issue, 
which if found either for the plaintiff or 
defendant, would not determine the 
whole action, and a repleader would 
have to be awarded. (Grah. Prac. 2nd 
edit. p. 644 and cases cited). Thirdly, 
It does not profess to answer, and in 
fact contains only an answer to a part 
of the declaration; and Fourthly, It 
is not an answer to the whole declara- 
tion in this cause, but to only a part 
thereof. The plaintiff must demur, 
and doing so is entitled to judgment. 
Slocum v. Despard, (8 Wend. 615 ;) 
Ethridge v. Osborne, (12 Wend. 399; 
Hichoche v. Coates, (2 Wend. 419.) 
If the Court allow the defendants to 
amend, it must be upon payment of costs. 

Aitkin, contra. The plea puis dar- 
rien continuance is a good plea as to 
the sum of $175. The general issue 
formerly pleaded standing as an an- 
swer to the residue of the declaration, 
and the two pleas may be taken togeth- 
er as an answer to the whole declara- 
tion. (6 Bing. 587; 1 Salk. 189. Mar- 
v. Johnson.) ' 


Per Curtam.—The defendant in this 
case pleaded the general issue, and af- 
terwards having made a payment to 
the plaintiff, he pleaded puis darrien 
continuance that as to part of the plain- 
tiff’s claim, $175, he paid the same in 
part satisfaction, and prays judgment 
if the plaintiff ought further to maintain 
his action. The rule as to the plea puis 
darrien continuance is, that it waives 
all former pleas, and the case stands in 
the same state as if this had been the 





original pleading. (10 Wend. 675; Gr. 
Pr. 298). The plea of non-assumpsit 
is waived, and then this plea only an- 
swers a part of the narr, and prays judg- 
ment of the whole action. It is on this 
account bad, and the plaintiff is entitled 
to judgment. The difficulty has aris- 
en from paying the money to the plain- 
tiff, instead of paying it into Court. 
The necessary relief can be obtained 
on motion. 

Judgment for the plaintiff on demur- 
rer, with liberty to defendant to plecd 
anew, or move for relief on payment of 
costs. 





PRACTICAL POINTS. 
PARTICULARS—ACCOUNT STATED—WAGES. 


The importance of the subject of 
particulars induces us to give two cases 
which have been recently reported. In 
Roberts v. Elsworth, 2 Dowl. N. S. 456, 
a declaration contained two counts on 
two promissory notes for £50 each, 
and also a count on an account stated. 
The particulars of demand stated that 
the plantiff sought to recover £50, the 
amount of the note in the first count, 
and £50 the amount of the note in the 
second count, for the recovery whereof 


)|he #vould avail himself of the whole 


or any part of the declaration. At the 
trial, the plaintiff failed in proving the 
counts on the promissory notes, in con- 
sequence of the absence of the attest- 
ing witness, but he tendered evidence 
of a conversation, in which the plain- 
tiff said to the defendant, “ You owe 
me a hundred pounds ;” the defendant 
answered, “I cannot pay you now, but 
will settle it the next fair day.” The 
plaintiff had a verdict with leave to de- 
fendant to move to enter a nonsuit. A 
nist yas afterwards obtained for a non- 
suit, on the ground that the plaintiff 
was not entitled, under his particulars, 
to give this evidence in support of the 
count on an account stated. It was 
contended, that the evidence would 
equally apply to a count for goods sold, 
or for money lent. Breckon v. Smith, 
1 Adol. and Ell. 488, was cited. In 
opposition to the rule it was contended, 
that the defendant could not have been 
misled by the particulars, as they stated 
in effect, that the plaintiff sought to 
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recover the amount of the two promis- 
sory notes, and to recover that amount 
under the count on an account stated. 
The cases of Fisher v. Wainwright, 5 
Dowl. 102; Davis v. Edwards, 3 M. & 
Selw. 380; Hay v. Fisher, 2 Mee. & 
W. 722; Cooper v. Amos, 2 Carr. & P. 
267; and Lambreth v. Roff, 8 Bing., 
were cited. Lord Abinger, C. B., said, 
“IT am forced to decide against the 
opinion which I expressed at the trial. 
I should have thought that if it appear- 
ed from the whole particular, what the 
plaintiff was seeking to recover, that 
would be sufficient. Now here, the 
particular means that the plaintiff seeks 
to recover on an account stated with 
reference to those bills. I am sorry 
the rest of the court are of a different 
opinion, because the justice of the case 
requires that the plaintiff should have 
a verdict.” Mr. Baron Parke said, “1 
agree that the particular should read 
as a particular of an account stated, 
with reference to the promissory notes; 
but when the plaintiff says, I seek to 
recover the sum of £100, being the 
amount of the promissory notes, in the 
first two counts mentioned, he is bound 
to prove an account stated with refer- 
ence to those notes, he must either 
show that the conversation related to 
the notes, or that those were the only 
two notes existing between the parties. 
That he has not done, and there is no 
proof that any promissory notes ex- 
isted. If we strike out the particulars 
of all that relates to the promissory 
notes, there would be merely a state- 
ment that the plaintiff sought to re- 
cover £100 for something, and he 
would not be tied down to prove the 
exact sum.” 

In Hureum v. Steriker and another 
2 Dowl. N. S. 524, which was an action 
of assumpsit by a servant for his 
wrongful discharge, the declaration 
contained a special count, and counts 
for work and labor, and on account 
stated. The defendants pleaded non 
assumpsit, and that they dismissed the 
laintiff for misconduct. The particu- 
ars of demand stated, “ The plaintiff, 
besides seeking to recover damages, 
under the special count of the declara- 
tion, also seeks to recover under the 
indebitatus counts of the declaration, 
the sum of £37, being the balance of 


account for one quarter’s cartage work 
done by him for the defendants, com. 
mencing on the 30th June, and ending 
on the 30th September, 1842, after giv. 
ing the defendants credit for the sum 
of £3 paid on account thereof. At 
the trial, it appeared that the plaintiff 
had entered the service of the defend- 
ants on the 30th of June, 1841, at the 
yearly salary of £160, payable quar. 
terly. At the termination of the year 
the plaintiff was discharged, but it was 
agreed that he should continue his 
work during the month of 1842. The 
jury found that the defendants were 
justified in discharging the plaintiff for 
misconduct, but that he was entitled to 
a month’s wages, and a verdict was 
found for the plaintiff, with £10 6s 8d 
on the count for work and labor, and 
for the defendants on the other issues. 
It was then objected on the part of the 
defendants, that the plaintiff was pre- 
cluded, by his particulars, from recover- 
ing a month’s wages. A motion was 
made on this ground to enter a verdiet 
for thé defendant, but the Court re- 
fused the rule, saying, ‘“‘ The meaning 
of the particular is, that the plaintiff 
seeks to recover the balance of a quar- 
ter’s wages, or so much as he may be 
entitled to in respect of work actually 
done. There is no reason why he may 
not recover a month’s wages under that 
particular.” 





Common Sense. A young lawyer 
who was arguing a cause, was careful 
to preface every proposition with a re- 
mark “that it was written on the first 
page of the book of common sense.” 
The opposing counsel in answering 
said, “the gentleman had probably 
never read farther than the first page 
of the book of common sense.” 


The following query was submitted 
to a certain witty lawyer :—If a bill be 
drawn payable so many days after sight, 
and accepted by a man who was blind 
at the time he accepted it, when would 
you recover it? To which he answer- 
ed, when he recovers his sight. 





To CorrEsPoNDENTS.— We shall feel obliged by 
being favored by our correspondents with any prac- 





tical points that may be important to the profession. 
We feel obliged by  Leges’? communication. 
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